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Meet Your Facilitator

Jody Shipper is a nationally-recognized subject-matter
expert with more than 20 years of experien0.26]In00BcAOTdRJ-0HcHIOTd|




About Us

Grand River Solutions provides Title IX, equity, and Clery Act consulting
services. Together, our experts have decades of direct, on-campus
experience at both small and large, public and private institutions. This
practical expertise derived from years of hands-on experience enables our
team to offer customized solutions unique to your educational institutionOs
needs. Grand River has a suite of creative, cost-effective and compliant

solutions to help schools meet their needs in innovative ways.
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The May 2020 Title IX Regulations
Cover A Narrow Scope of Tge IX
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What (Mis)Conduct is Covered hy the
New RegulationsO Processes\@
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Definition of Sexual Harassment




Definition of Sexual Harassment
Quid Pro Quo
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What I1s Severe and Pervasive?g




Objectively Offensive

OBJECTIVELY, a reasonable person in a similar position
would agree that it is severe, pervasive, and offensive
based on totality of circumstances, from perspective of a






Sexual Assault Definitions

I 20 U.S.C. 1092(f)(6)(A)(v) BFederal Definitions
| Sex Offenses Forcible and Non -Forcible
| Forcible:

I Rape, Sodomy, Sexual Assault with an Object, Non-
Consensual Fondling

I Non -Forcible: Incest, Statutory Rape



Domestic Violence $
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Dating Violence Q
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Note: They Do Not Match Up0$

Harassment,
Discrimination,
Title IX OTHER,
retaliation, Titl
VI, bullyin

oX™






All Who Carry Out a Role

Must be trained in accordance with the requirements
In the regulations




Avoiding Prejudgment
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Impartiality and Bias \S\\

\%
. Past personal or professi@@:nl
experience (OQL

.~ Common sense ag@\)ach to evaluating
whether a partignlar person serving In
a Title IX ro @é jased

- No gener@izations
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Mandatory Response to Eacr\Bﬁport
\5

%II reports, or those

Q - Q/Q within scope of the
_m Regs?
: ‘1 Ui rep\

| What about
o

responsible
ent.. employees?
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Title IX Coordinator Must Disc%gs:

Rights, resources, options \

Discuss support measures

_ad

Can have support without filirigg rurmal complaint

N\

Options for resolutior: and how to File

~a

What the process will look like (optional step)

% GRAND RIVER
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Supportive Measures




Not Punitive

I No default
I Case by case

I Document the Conngﬁ:\to
preserving equal Q;k SS

| Document reas§ for any
requested sures not
_.JmplemeQed




Emergency Removal of Student

' High threshold

' Not a determination of
responsibility

' 'Whether or not grievance is

underway
!






What do we do
about misconduct
that does not fall

within this narrow
scope, Jody?
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Apply other app@ﬁble

Institutional aq?cy or
pror@?ﬁ% res.
Q
@O
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Actual Knowledge






| Co t flled

I\/Iandato 'y stlgDatli)enqueStS
Investigation Qfa

Requires QQ/ . Coordinator files,
Formal Q SIGNS, starts
COmpIamt $O Investigation
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Complaint. .. or FORMAL Cqiylaint?
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Dismissing Complaints

O

MANDATORY DISCRETIONARY
3 Not sexual harassment @%mplamant withdraws complaint
3 Did not occur in program or Q~ 3 Respondent no longer
activity 0 enrolled/employed
3 Not against person in @S 3 School unable to collect sufficient info



But where does

the case go now,
Jody?
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Notice Requirements
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The Procedural Requirements
of the Investigation




Procedural requirements for

Notice TO BOTH
PARTIES

Equal opportunity
to present evidence

Written notification

of meetings, etc.,

and sufficient time
to prepare

Icggxestigations

&

Opportunity to
review ALL
evidence, and 10
days to submit a
written response to
the evidence prior
to completion of
the report

Report
summarizing
relevant evidence
and 10 day review
of report prior to
hearing



Notice Requirements O$

I Notice of the allegations, including sufficient details kno@ time and with
sufficient time to prepare a response before any initiad int w. Sufficient details

include:
I the identities of the parties involved in th |f known,
I the conduct allegedly constituting se e<n?{st.ment under = 106.30,
I and the date and location of the @mmdent, If known.,

I The written notice must include a st t that the respondent is presumed not
responsible for the alleged cond d that a determination regarding

lon of the grievance process.

responsibility is made at the %
I The written notice must jefaym e parties that they may have an advisor of their
choice, who may be, ot required to be, an attorney, under paragraph

(b)(5)(iv) of this sec d may inspect and review evidence under paragraph
(b)(5)(vi) of this SQCH

I The writt must inform the parties of any provision in the recipientOs code
of condudt t¥ytYrohibits knowingly making false statements or knowingly
submittin se information during the grievance process



Equal Opportunity to






Evidence Review




Investigative Report and R%\QQ

AN
. After reviewing and conside i@the

comments on the evider&g e Investigator
will generate a report@ ummarizes the
relevant evidence. Q/

N\
. That report ggshared with the parties
and they ave 10 more days to

Comr&@



“Directly Related” and







Directly
Related
Evidence

Regulations do not define ODirectly
RelatedO Evidence

Preamble states it should be interpreted
using its plain and ordinary meaning.

Term Is broader than:

1 Qall relevant evidenceO as otherwise
used in Title IX regulations, and

I Oany information that will be used
during informal and formal
disciplinary meetings and hearingsO
as used in Clery Act









Who Decides?

I Department emphasizes repeatedly in Preamble that investigators
have discretion to determine relevance

| Subject to partiesO right to argue upon review of Odirectly relatedO
evidence that certain information not included in investigative
report is relevant and should be given more weight



\/\!\ﬁ\ Notice of form@tigaﬁon

SO
Essential T i@ Meniews
steps of an Qfﬁ

investigation <
J N

Evidence Collection

Report writing




The Process: Developingén

Investigative Strateé@
Receive Report 0 ‘

Develop

@\S Witnesses ‘
?@mfy Potential Evidence

0 Develop Strategy to Collect Evidence




Investigation Timeline
Prior Assault ()$

History/Interactions : onsent latd\a

. Type oRC
|  Between the Parties
| Of the Parties \/

QL\
ssault Post Assault

O Manlpulatlon ¥ Communications
! Attempt to Isolate



ldentify and Interview Parties/Withesses
Interview Objectives

\Q@ '$/01%$- 2013%#%$+4/$-$/0(&1"#

I":"\

I"##3$%& '0$&*+,--$--.SH&

Build rapport Physical and Emoti Police/Campus Text Messages
Build trust _ Safety of 14 Medical care Photographs
Victim/ResQ®gdept
Empower _ Supportive action Names and contact info for
munity witnesses

Safety of th
Listen



Secure an appropNate meeting

location «\O

Al enough time to conclude
eeting

Interview <</Q~

Prior to the

Prepare yourself for the meeting

If interviewing a party, inform them
of their right to have an advisor
present.




important t
¥ That yo WWMeep the information they

¥ That you are neut %O :
¥ That you Wi"yiﬁ{ hat they are saying Is

Set ¥ \@i you will do with recording/notes
EXpeCta'“OnS \Q@] t you may have to ask difficult

guestions
& ,

¥ Honesty

¥ That they will seek clarity if needed (give
them permission to do so)

¥ That they wont guess or fill in blanks




Investigative Interviews

Start by

eliciting a
narrative




@\and Expansive Procedural

©

Iremerys
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Narrow_ed Jurisd




o
AN
VD
O\/
S
. Must summarize the r nt evidence.

. The Department is@ r that it Otakes no
positionEon suc ments beyond what Is

required In the@ Inal regulations; namely,

that the in)Q\&Tgative report must fairly
summare™relevant evidence.O

The Investigation Report



Investigative Report: Form

. Develop or adopt a template and use it



Investigative Report Content: Ovarview

In this section, provide a very brief ove@/ of the case.
Include:

1 the names of the parties, Q@Q\
1 the applicable policy( i N\

1 the prohibited cond
I the date, time, a
| a brief descy

lleéged,
ation of the conduct,
of the alleged misconduct







Investigative Report Content:
ldentification of the Investiga'ors




Investigative Report Content: Q
Obijective of the Investigation «\O
and the Report N

O\/
» <
. This is a statement tha@ﬁ
forth the objective o@
investigation, and@
. The objective@e report

?\
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Investigative Report Content:
List the Withesses 0«\0

Interviewed

. List those who were@g\

iInterviewed Q*\
. Simple list

S,
. Detalled Iist@
3

. List those who were %O\/




Example of a Detailed List:

Witness identified by: Information offered

John Doe Reporting Party Mr. \s'the Reporting PartyOs
beggrlend. He was with the
é%eporting Party the night of the
NV
\>S

reported incident.
Jane Doe is the Responding PartyOs
O roommate. It is believed that she
$ saw the Reporting Party leave the
?s Responding PartyOs residence
) immediately following the
reported incident.




S

The final Title IX lons require
that all eviden ’% iIned as part of

|nveSt|gat|Ve the investigationdhat is directly related
to the aII S In the formal
Rep()rt compl shared with the parties

made available at any hearing to

Co_ntent' Ch party equal opportunity to
EV|dence r to such evidence during the

hearlng Including for the purposes of

COI IeCtEd cross -examination.O

In this section, list the Evidence or
Refer to Appendices.




Appendices




Examples of Appendices 0«\O$

Appendle witness testimony only %ranscrlpts statements
summaries, etc.);

Appendix B: relevant docume@ vidence (e.g., text messages,
SANE reports, photograph

Appendix C: the rema ewdence deemed irrelevant, but
directly related to t ations in the formal complaint;

Appendix D: th dural timeline.

O



Investigative Report Content:
Summary of the Evidence

In this section, include a summary of all relevant evidence. This
section can be organized in several ways. It is important that,
however organized, the evidence is summarized clearly and
accurately, and without opinion or bias. In this section, the writer



ing

S
O
=
o
al




OO Logistics

|




The Parties and their Advisors, and the
Witnesses $

mmmmm Pre-hearing instructions

¥ Via conference or meeting \/

¥ In writing O
el  Set expectations
¥ Format \
¥ Roles of the parties Q\
¥ Participation so
¥ Evidence
¥ Decorum Q*?\
¥ Impact of following rules




‘L Review evidence and report

Review appllcable@ and

procedures

Prelimir@wgalysis of the evidence

The DeCiSiOn % Me areas for further

ration

Maker(s)

Qﬁ Develop questions of your own

Anticipate and prepare for the partyOs
guestions

Anticipate challenges or issues
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S
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L
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Procedural Requirements for Hearings



The Essential Elements of Ab@earmgs
AN
O

O\/
Due/Fair Process be
~air, Equitable, and Ne%ﬁx

Consistency

Trauma Informe§§

Well-Traine rsonnel

Clear Procedures




Clear Procedures

The Process

¥ Pre-hearing process, submission of evidexoe, opening
statements, other statements, closingS¥¥ements, findings,

The Players

¥ The roles of all participants
The Evidence

¥ Relevancy, Exclusi@iming of submission, how to submit,
who decides, etc.§

The Outcome

¥ DeIiberationsNotice; manner and method communicated.f

“ GRAND RIVER
. S O Ligkiisaiicadl



Logistics of

?\
3

He

(o
e

S

\Q$
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Space

What do we
need to do Clear & Comprehensive
with all of Procedures

this?




Considerations for the Physical Space

O

Room location and set-u \3

| Entrances, exits, a@roximity
Privacy screera artitions

| Technolo Q~\
! Hallw$$g§ntrol

| S@% for extra visitors

" GRAND RIVER
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Remote Participation

. In whole or in part?

. Communication considerations
. Chat function or emaills

. Private consultation between parties and
advisors

. Use of breakout rooms
. Communication considerations

. Practice runs |
. Connectivity Considerations £ S




Other Considerations

" GRAND RIVER
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Role of the
Advisor

‘\/\

Review evidence and report

Review applicable policy and
procedures

Determine key elements of policy

Facts most favorable to advisee

by asking questions



Hearing Participants







General Cou

AN
Who is ParentsO \5
NOT
in the_ St%/@te newspaper
Hearing’ Oq}ﬂerested faculty

\’y Title IX Coordinator



The Players

Hearing Advisors

Wil conduct cross

examination Q
&

. Roles \
. Training/Qualifieations
. Communicat] eir role

| Enforcin%ﬁ r role



The Players

Support Person

Optional
Silent
Roles

Communicating
their role

Enforcing their



The Players
The Coordinator/Chair

Oversees the Process
Maintains order/decorum
Supports the panel
Makes rulings

Writes the decision
Trained

@



. Determines whether

. Cannot be inves

The Players

The Decision Maker

. May be Hearing Chair or o
panel

was violated

r
X Coordlnat peal
Officer

" GRAND RIVER









Opening
Instructions by
the Chair

1 Set the stage
1 Relterate charges
1 Relterate rules and g?tatio

. Relterate Iogisti(?iﬁ he day
QL

This should bs-4cripted and used
consistently.

I

L

I

I




Opening
Statements

1 Permitted, but not
required

1 Policy should include
purpose and scope

1 If permitted, consider

1 Requiring submission
prior to hearing

'+ Word limit Q
- Time limit
N\

':'| : GRAND RIVE



Testimony

Procedures should be clear about:

. Order of/parties and witnesses

. Could simply leave this up to the decision maker
. Order of examination

1 Questioning by the decision maker



Cross Examination Q$

Who does it? 0’\\
O\/

. Must be conducted by th ISor

. If party does not app does not

participate, advisoQ~ appear and cross

f party does n @ave an advisor, institution
must provid

3




Cross Examination
Permissible Questions

. Questions must be relevant

1 Not relevant
. Duplicative questions



Cross Examination \Q$
Role of the Decision Maker \{\

\%
O

. Rulings by Decision ngker required
. Explanation o@quired where guestion
not permitt

?\
3




Cross Examination \Q$
Role of the Decision Maker \{\

\%
O

. Rulings by Decision ngker required
. Explanation o@quired where guestion
not permitt

?\
3







\O$

Closing Statements \S‘
O\/
o2
. Permitted, but not r@@fed

. Policy should | &t purpose and scope
- If permitted, rQider

. Time |

. SubmisSion in writing after the hearing




Common Challenges

N
. Non- appearance by a par, witness
. Non- appearance by ?dwsor
. Party or witness a I's but declines to
answer some guestions

| Dlsruptlons$
| Mamtam@&becorum



Tips for Increasing Efficiency O$

Be prepared Have an Have back up

experiencec plans for
chair technology
ISsues

* GRAND RIVER
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Weighing the Evidence & I\/Iatﬁ\g A

Determination \3’\\

O\/
1) Evaluate the evidence C(%Sacebd to determine what
factually iIs more IikerJQ ve occurred, and then

>
2y Analyze whether, onduct that happened
constitutes a \ﬂgiét on of the schoolOs policies






Evidence

OSomething (including testimony, documents,
tangible objects) that tends to prove or disprove the



Types of
Evidence









Assessing Authenticity Q
O

Investigating the products of the Investigation «

ASK questions, Investigate the

Never assume that 0
an item of evidence @ request proof. authenticity if
necessary.

IS authentic. Q~






What Impacts How We Assess @thers
\O

"1 saw a woman kick a vending mac@g,QNow she is angry.

Who would do that?

" Me? | kicked the vencmg r@e because I0Om stressed and

my kid is hungry and nnlng late, and who wouldnOt kick

the vending mac:hn@gD

" Confusing tye&'f person and situation







Confirmation Bias



Other Forms of Bias

1Adultification Bias 60\’
1The Halo Effect / Horns E%Q'QL
1Beauty Bias Q
1Height = Leadershi ,Q&ength

1Stereotype threa%
1Inattention 5@3/ ExaminerOs Bias

al
©







It IS convincing




¥ | can trust the consistency of the persc@kl&ccount of their

truth. 6

Yy -
7

N
¥ They are honest and b xble.
¥ It might not be true @ it is worthy of belief.

¥ It is convincingl @
¥ The witness@gzere and speaking their real truth.



Credibility: Old Style

- Corroboration
- lnconsistencies

- Insufficient explanation of
Inconsistencies

- The logic of personOs
narrative

- Inherent plausibility

N

 Nam
<

fala 'aYs
1HICQU 1JV1




It Is True, or Biased Conclusion?

A credible withess may give



Bias
Can you really spot a liar?




Policy Analysis




Prepondera f the
Evidence \S\\

N

O

\%
Mor@@ly than not

" %e not mean 100% true or

curate

A finding = There was
sufficient reliable, credible
evidence to support a
finding, by a preponderance
of the evidence, that the
policy was violated
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